September 11, 2023

The Honorable Chiquita Brooks-LaSure
Administrator

Centers for Medicare and Medicaid Services
Department of Health and Human Services
CMS- 1786-P

P.0.Box 8010

Baltimore, MD 21244-1850

Submitted online via www.regulations.gov

RE: CY 2024 Hospital Outpatient PPS Policy Changes and Payment Rates and Ambulatory
Surgical Center Payment System Policy Changes and Payment Rates [Docket CMS-
2023-0120-0002)

Dear Administrator Brooks-LaSure:

We are writing to express concerns with the CY 2024 Hospital Outpatient Prospective Payment
System (OPPS) proposed rule as published in the Federal Register on July 31, 2023 (hereinafter
referred to as the “Proposed Rule”). Put simply, the Proposed Rule offers your agency an
opportunity to dramatically increase patient and provider access to non-opioid pain management
approaches and, in the process, prevent opioid addiction. Your agency can do so as soon as January
1, 2024. Unfortunately, the Proposed Rule misses this opportunity.

The United States is in the middle of an opioid addiction epidemic and prescription opioids have
clearly played a role. In 2010, 21,000 Americans died of an opioid-related overdose!. In 2016,
42,000 Americans died of the same.2 In 2022, approximately 84,000 Americans died from an opioid-
related drug overdose3. This represents a three-fold increase in just the last twelve years. While the
majority of these deaths are attributable to illicit forms of synthetic and semi-synthetic opioids?,
prescription opioids have played a part. In 2021, approximately one-quarter of all opioid-related
overdose deaths involved prescription opioids®.

As clinicians, we understand the clinical value of non-opioids. For us, these are not just valuable
clinical tools, but also an effective means of doing our part to prevent opioid addiction. For us, one
of the most obvious benefits of utilizing multimodal pain strategies to help our patients manage
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postsurgical pain is that such approaches obviate the need to use prescription opioidsé. In doing so,
we can minimize patient risk of misuse, abuse, and/or addiction. Of course, there are other clear
benefits of such multimodal pain management approaches, including providing effective analgesic
support’, expediting patient recovery time8, minimizing the incidence of opioid adverse events?, and
reducing healthcare expenditures?0.

Instead, all-too-often, in the United States we treat pain with prescription opioids. As a result, the
United States consumes 80 percent of the global supply of hydrocodone!! and 99 percent of the
global supply of opioids!2. Accordingly, 90 percent of surgical patients receive opioids to manage
their pain13.

Often, the decision of how to manage a patient’s postsurgical pain is not made by us, as clinicians,
nor is it made by our patients. Instead, this important decision is frequently made for us. This is
true regardless of the patient, including if the patient has been diagnosed with a substance use
disorder, is in long-term recovery from some substance abuse issues, has a mental health condition
that predisposes them to misuse and addiction of narcotics, or even if the patient simply prefers
another pain treatment modality.

It is important that incentives exist that can make non-opioid treatment options more readily
available to clinicians and the patients we treat. In 2019, your agency took a key step!# in the right
direction by providing separate payment for the administration of non-opioid pain management
approaches in the ambulatory surgery center (ASC) setting. In doing so, use of non-opioid pain
management approaches increased by 120 percent from 2019 to 202015. Clearly, this policy
change provided exactly the type of needed incentive to make non-opioid pain approaches more
accessible.
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Unfortunately, to date, your agency has resisted calls to provide a similar incentive for procedures in
the hospital outpatient department (HOPD) setting. This includes calls from 11 governors
representing over 60 million Americans?¢, thousands of concerned citizens!?, dozens of leading
public health and patient advocacy groups?8, and a leading coalition working to prevent opioid
addiction in Americal®. Madame Administrator, your agency’s unwillingness to heed these calls
is exacerbating the current opioid addiction crisis.

In fact, by continuing to ignore these calls, your agency has knowingly and unnecessarily exposed
tens of millions of Medicare patients20 to prescription opioids. It is easy to see why - Medicare
reimbursement policy clearly continues to prioritize opioid-based pain approaches above all
others. In 2011, there were approximately 250 million opioid prescriptions dispensed in the United
States?l. 53 million of these were covered by Medicare22. Over the next few years, amid increased
awareness of the opioid crisis, opioid prescribing in the country decreased by 40 percent?3.
However, during that time, opioid prescribing in Medicare actually increased by 2 percent?4 and
Medicare’s share of overall opioid prescriptions increased by 75 percent - from 20 percent in
2011 to 35 percent in 201925,

Recognizing this emerging trend, and the obvious lack of incentives in place to make non-opioid
pain treatment measures more accessible to patients and their providers, Congress passed
legislation last year to prevent opioid addiction through increased access to and use of non-opioid
options26 across all care settings. This legislation was then signed into law by President Bident in
December.

Your agency, through this Proposed Rule, can take steps today to put these policy changes in effect
as soon as January 1, 2024. Given the current state of the opioid epidemic and the opportunity to
prevent millions more cases of new, persistent opioid use in the country??, we urge you to take the
opportunity presented by the Proposed Rule and make separate payment available for the

16 Available on Voices for Non-Opioid Choices as of August 23, 2023: https://nonopioidchoices.org/wp-
content/uploads/2023/05/Governor-Letter-to-Biden-Admin-NOPAIN-Act-05.17.23.pdf
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administration of non-opioid pain management approaches in both the HOPD and ASC
setting beginning no later than January 1, 2024.

Patients are counting on you.

Thank you for your consideration of these comments and we hope the final iteration of the
Proposed Rule will treat the opioid addiction epidemic with the urgency it demands. We stand
ready to work with your agency and doing our part to preventing opioid addiction in this country
and saving lives.

Sincerely,

Ali Nairizi M.D., M.S., D.ABA, Anesthesiologist, University of Nevada, Reno School of Medicine

Amy Baxter M.D., F.A.A.P,, F.A.C.E.P,, Clinical Associate Professor, Department of Emergency Medicine,
Augusta University

Amy Wachholtz, PhD, M.Div., MS-PsyPharm, A.B.P.P., F.A.C.H.P., Clinical Health Psychology Director
Associate Professor, Psychology, University of Colorado Denver

Anna Lembke, M.D. Professor and Medical Director of Addiction Medicine, Stanford University School of
Medicine, Chief of the Stanford Addiction Medicine Dual Diagnosis Clinic

Curtis J. Hayes, D.D.S, Board Certified Oral and Maxillofacial Surgeon

David Fenton, D.D.S, M.D., F.A.C.S., Oral and Maxillofacial Surgeon, University of Connecticut School of
Dental Medicine

Drew Havard, D.M.D., Oral and Makxillofacial Surgeon

Eric Shepard, M.D., Chief of Anesthesia, Frederick Surgical Center, Frederick, Maryland

Gregory P. Colbath, M.D., M.S., Orthopedic Surgeon, Spartanburg Regional Healthcare System

Jacob Hutchins, M.D., M.H.A., Senior Medical Director, University of Minnesota Medical Center
Perioperative Services

Jacob Moremen, M.D., F.A.C.S., General Thoracic Surgery, University of Mississippi Medical Center
Lawrence Iteld, M.D., Iteld Plastic Surgery

Lisa M. Hunsicker, M.D., F.A.C.S., Plastic Surgeon, Revalla Plastic Surgery & Medical Aesthetics

Matt Halliday, D.N.P, F.A.S.P.M., C.R.N.A.

Marco Erickson M.S Legislator State of Idaho District 33 Seat B

Mario J. Leyba M.D., Chief of Surgery, Lovelace Women’s Hospital

Nirav Amin M.D., Orthopedic Surgeon, Associate Professor at Panoma Valley Hospital, VA Loma Linda
Health Care

Paul M. Sethi, M.D., Orthopedic Surgeon, President, ONS Foundation

Rev. Ed Treat, D.Min., Founder and CEO, Center of Addiction & Faith

Roy J. Film, D.PT.,, O.C.S., FA.A.0.M.PT., Director for Residency and Fellowship Education, University of
Maryland School of Medicine

JoAnn Hummers, EdD, L.C.A.S., C.R.C-M.A.C., Addictions Therapist, Professional Counseling Services,
Nags Head, North Carolina

Jonathan J. Myer, M.D., F.A.A.O.S., Orthopedic Surgeon, Synergy Orthopedic Specialists Medical Group;
Sharp Grossmont Hospital

Sar Ahmed, M.D., F.A.A.0O.S., Orthopedic Surgeon, Desert Orthopedics Center

Sean McMiillan, F.A.A.0.S., F.A.0.A.O., FA.A.N.A., Chief of Orthopedics: Virtua Willingboro and Camden
Campuses

Steven L. Orebaugh, M.D., Professor of Anesthesiology, University of Pittsburgh School of
Medicine/University of Pittsburgh Medical Center



Stuart Lieblich, D.M.D., Oral and Maxillofacial Surgeon, University of Connecticut
Thomas Baribeault, D.N.P., C.R.N.A., President Society for Opioid Free Anesthesia
Uma Srikumaran, M.D., M.B.A., M.P.H., John Hopkins School of Medicine

Wanda Boone, RN, PhD, Together for Resilient Youth



